The evidence  shows  that Douchene and Lee  told complainant
that  he could  rustle  in an  effort  to get  his   job back.     He  did so.
Complainant  testified  he  was  treated  fairly well,   except   towards
the  end  of   the  rustling  period,

I   reject complainant's  argument.     He was  discharged  because
he  was   sleeping  on  the  job,   an unprotected  activity.     On  this
record  the  filing  of  his discrimination  complaint played  no part
in  the  refusal  to  rehire  him*     The  reference  to the  hiring  and
firing  of  Robert  A.   Elisoff  fails  to establish   that  respondent
discriminated  against complainant.     This   is  so  because
complainant was  discharged  for  an  unprotected  activity.     Re-
spondent  is  not obliged  to rehire him.     But  it  can permit  him to
rustle  in an effort  to be  re-employed.

Complainant's  post-trial  brief  also  attacks  the  credibility
of  Lee,   Downs  and Douchene.     While there  are  some discrepancies
in  respondent's  evidence   (as well  as  complainant's  evidence)  I
generally  find  respondent's  evidence  to  be  credible.

Complainant  argues  his  overall  work  record  did  not merit  his
discharge  and  he was  treated less  favorably than others.

The  function  of  the  Commission  is   to  determine whether
discrimination  occurred  in  violation  of   section   105(c).     Dispari-
ties   in  discipline can  be  strong  evidence of  discriminatory
motives.     But  it  is  not the  function  of   the  Commission  to gener-
ally weigh  a miner's work  record  if  no  protected activity   is
established.

For  the  foregoing  reasons  the  complaint  filed herein  should
be  dismissed.

Briefs

The parties have filed detailed briefs which have been most
helpful in analyzing the record and defining the issues.  I have
reviewed and considered these excellent briefs.  However, to'the
extent they are inconsistent with this decision, they are re-
jected ,

Conclusions of Law

Based on the entire record and the factual findings made in
this decision the following conclusions of law are entered:

1.  The Commission has jurisdiction to decide this case.

2.  Complainant did not prove that he was discriminated
against in violation of Section 105(c).

3.  Respondent did not discriminate against complainant in
violation of the Act.

1044ed case is not controlling.
